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Glossary of Acronyms

AD Action Democracy (Akcja Demokracja)

CJEU The Court of Justice of the European Union

CT Constitutional Tribunal

DC Disciplinary Chamber of the Supreme Court

ECHR European Court of Human Rights

ERPA Extraordinary Review and Public Affairs Chamber of the Supreme Court
EU European Union

HFHR Helsinki Foundation for Human Rights

HRC Human Rights Commission of the Polish Bar Association

KOD Committee for the Defense of Democracy (Komitet Obrony Demokracji)
KOR Committee in Defense of Workers (Komitet Obrony Robotnikow)

KOS Justice Defense Committee (Komitet Obrony Sprawiedliwosci)

NCJ National Council of the Judiciary (Krajowa Rada Sgdownictwa)

OA The Osiatyniski Archive

ODIHR OSCE Office for Democratic Institutions and Human Rights

ORP Citizen of Republik of Poland (Obywatele RP)

OSCE Organization for Security and Co-operation in Europe

PiS Law and Justice Party (Prawo i Sprawiedliwosc]

SAC Supreme Administrative Court

Neo-NCJ

Neo-Judge

Quasi-Judge

Muzzle Law

lustitia

Themis

Glossary of Terms

New NCJ appointed in place of the unconstitutionally dissolved NCJ
during its term of office. It does not have representatives of all courts.
Its members (judges) are elected by MPs, although Parliament accord-
ing to the Constitution can elect only four of its own representatives
to the NCJ. Its current members are considered to be connected to
politicians.

Someone nominated by the Neo-NCJ to any judgeship on any court
level. In 2020 there were about 1000 Neo-Judges and in 2023, about
2600.

A judge of the Constitutional Tribunal whose nomination replaced a
seat that had already been filled.

The law introduced further limitations on judicial independence by giv-
ing the new Disciplinary Chamber of the Supreme Court, controlled by
the government appointees, new types of disciplinary torts, including
power to dismiss from office or transfer to another court.

The biggest judges’ association in Poland.

The second biggest judges’ association in Poland.






EXECUTIVE SUMMARY

This monograph investigates the strategic and organized resistance of Polish judges against
the authoritarian encroachments on judicial independence by the ruling Law and Justice (PiS)
party from 2015 to 2023. Under the leadership of Jarostaw Kaczyniski, PiS systematically
targeted key judicial institutions like the Constitutional Tribunal and the Supreme Court,
implementing reforms to undermine judicial autonomy. This assault sparked an unprece-
dented resistance movement among Polish judges, who employed legal and extralegal tactics
to defend the rule of law.

The study traces the roots of this judicial resistance to the Solidarity movement of the
1980s and examines the evolution of judicial activism in response to PiS’s authoritarian mea-
sures. It highlights the creative and sustained efforts of the judiciary, including public demon-
strations, social media campaigns, legal challenges, and noncooperation with
government-appointed “neo-judges.” The judges strategically used the constitution and EU
law to counter unconstitutional provisions, effectively resisting the systemic changes imposed
by the ruling party.

The resistance movement led to significant national and international outcomes, including
presidential vetoes of controversial judicial reform bills, the reinstatement of judges, and
actions by the Court of Justice of the European Union (CJEU) and the European Court of
Human Rights (ECHR) against Poland. These efforts not only emphasized the importance of
judicial independence as a cornerstone of democracy but also provided a powerful example
for other nations facing similar authoritarian threats. Ultimately, the PiS party lost control of
the government in the 2023 elections.

Through interviews with key judicial and legal figures, the monograph offers a compre-
hensive account of the motivations, actions, and consequences of judicial resistance in
Poland. Furthermore, it catalogs the judges’ many actions according to Michael Beer’s frame-
work of tactics from Civil Resistance Tactics in the 21 Century. Herein are valuable insights
into the role of the judiciary in defending democracy, with broader implications for pro-
democracy movements worldwide.

Key Takeaways for Stakeholders:
For Judges:

m Engage with the public to restore confidence in the judiciary.

m Uphold judicial oaths and practice judicial disobedience when necessary.



m Use social media and communication platforms to organize and spread awareness.
m Resist from within the system rather than resigning, to maintain influence.
For Lawyers:
m Collaborate across borders with other legal professionals.
m Provide pro bono support to judges and prosecutors facing repression.
m Engage in immediate resistance actions against threats to judicial independence.
For Civil Society and Activists:

m Support judicial resistance by attending hearings, offering legal aid, and organizing
protests.

m Use mainstream and social media to raise awareness and counteract government
propaganda.

m Foster solidarity among various sectors to create a unified front.

For International Allies:
m Raise awareness of the situation abroad, particularly in English-language media.
m Apply political pressure through EU bodies and other international organizations.

m Collaborate with foreign judges and legal professionals to support the defense of the
rule of law.

For Scholars:
m Research the common characteristics of judicial resistance globally.
m Explore the role of prosecutors in resistance movements.

m |nvestigate the reasons why Polish judges refrain from striking, compared to their
counterparts in other countries.



Introduction

Jarostaw Kaczynski, the leader of Poland’s nationalist party, Law and Justice (PiS), is arguably
the most influential politician in the country. Together with his deputies, he orchestrated an
unprecedented assault on the independent judiciary, a significant event in modern Polish
history. This assault was disguised as an initiative correcting historical inaccuracies, address-
ing economic grievances, fostering future progress, and improving quality of life. According
to Kaczynski, “courts are not the last bastion, because there are, unfortunately, many more
of these bastions like the media, but they are the most important bastion of the old system....
A change in this situation... is a condition for Poland to be able to solve other problems,
develop well and, above all, be fair” (TVP 2020).

Between 2015 and 2023, PiS assumed control over various key institutions in Poland,
including the Constitutional Tribunal, the media, the prosecutor’s office, and the Supreme
Court. Simultaneously, they undermined the independence of the judiciary by seizing control
of bodies responsible for upholding the Constitution. This involved taking charge of the
National Council of the Judiciary, enabling them to influence judicial appointments and pro-
motions. They also replaced presidents of lower courts with individuals aligned with the ruling
party. Additionally, PiS implemented a disciplinary system overseen by those in power, tar-
geting dissenting judges who opposed their agenda. Furthermore, they launched a smear
campaign against judges, seeking to erode public trust in the judiciary and targeting those
who resisted their efforts most vehemently (see Chapter 2).

Authoritarian assaults on judicial independence align with a predictable and familiar pattern
of undemocratic conduct. However, the responses of the judiciary and the legal profession to
these attacks are seldom explored and comprehended. Surprisingly, there is a lack of in-depth
study regarding how the judiciary counteracts threats to its independence. Yet, actions taken
by the judiciary hold the key to effectively safeguarding democratic rule of law and resisting
authoritarian rulers who seek to exert control over vital state institutions for their own agenda.

The responses from those inside the judicial profession to authoritarian assaults on its
independence vary. Some exhibit ignorance or a lack of awareness regarding the attacks,
while others choose to turn a blind eye or act subserviently. Others participate in hidden yet
deliberate acts of defiance, courageously standing up against the encroachments. Others,
taking it further, partake in collective organizing, mobilization, and open resistance, coming
together to defend their independence against authoritarian encroachment.



Judicial resistance spearheaded by judges is a complex phenomenon. Judges are obli-
gated to uphold the law, which necessitates maintaining their independence and staying
above the political fray. However, there come times when they are compelled to step out of
their courtrooms, leave behind their perceived detachment, and engage directly in the public
arena. This can involve actively participating in political conflicts and, in some cases, even
deviating from or disregarding existing laws in order to safeguard higher values such as
constitutional principles, democratic rule of law, or the independence of the judiciary from
political interference.

Resistance, by its nature, is a political act. As a result, judges who resist external pressures
become, by necessity, agents of political change. To prevent their ranks from being manipulated
by partisan politicization driven by politicians and policymakers, judges must become agen-
da-driven activists and political fighters. This shift may require them to operate beyond the
confines of their courtrooms, taking to the streets to advance their agendas and protect the
integrity of the judiciary. By engaging in these actions, judges strive to ensure the preservation
of their independence and demonstrate the vital role of the judiciary in upholding democracy.

Journalist and writer Klaus Bachmann (2021, 23) captured the phenomenon of politiciza-
tion among resisting judges in Poland, writing, “When [the ruling party] PiS claims that judges
are political or ‘politicized, this is correct. The judges became [so because of] the govern-
ment’'s so-called reform of the administration of justice. The most neutral profession is
attacked, and its representatives defend themselves. Consequently, they lose the attribute
of neutrality in the eyes of citizens.”

The judges’ resistance—whether defending their autonomy and independence or
upholding democratic rule of law against encroaching authoritarianism—isn’t novel. While
observed globally, it's relatively rare and lacks widespread understanding in terms of effective
civil resistance strategies. Additionally, it's often not widely shared among pro-democracy
activists as practical lessons for effectively countering significant democratic backsliding.

The Turning Point

The struggle for an independent judiciary in Poland reached its apex on September 7, 2021,
when the European Commission made a request to the Court of Justice of the European
Union (CJEU) to impose daily financial penalties on the Polish state for violating judicial inde-
pendence. Inresponse, on October 27,2021, the Vice-President of the CJEU ordered Poland
to pay the Commission €1 million per day, from the notification date until Poland ensures the
independence of its judiciary, or, if it fails to do so, until the date the CJEU delivers its final
judgment (Order of the Vice-President of the Court 2021).



The key reason for the imposition of penalties on Poland was the government’s failure
to suspend national legislation related to the Disciplinary Chamber, which was established
by the Polish government as part of the High Court. This Chamber, staffed by government
loyalists, had been conducting disciplinary proceedings against judges considered too inde-
pendent by the ruling party. As it only ceased these proceedings on July 15, 2022—and was
“replaced” by the Professional Liability Chamber, essentially the same institution under a new
name—the total financial penalties imposed on Poland reached an astounding amount of
more than €996 million as of 28 May 2024. Consequently, the European Commission froze
the EU recovery funds intended to support Poland in its post-pandemic economic recovery
and, from there, deducted the debt.

This order came juncture, as Polish judges had been engaged in a prolonged resistance
against the government’s actions and the portion of the judiciary captured by the regime.
The resistance was steadily growing, with new faces of defiance emerging—judges who
might have stayed on the fence before the actions of the European Commission and the
Court of Justice of the European Union (CJEU).

On June 5, 2023, the Court of Justice of the European Union issued its fourth infringe-
ment judgment regarding the “Muzzle law.” This law aimed to deter judges from applying EU
law when assessing the status of the “neo-judges”—the commonly used term for those judges
nominated by the government-controlled National Council of the Judiciary. In 2021, the CJEU
halted the exercise of new powers by the Disciplinary Chamber of the Supreme Court (Order
of the Court of Justice, July 14, 2021). Furthermore, the CJEU deemed a central aspect of
Poland’s judicial reform incompatible with EU law and expressed concerns about the inde-
pendence of the Polish judiciary (Judgment of the Court of Justice, July 15, 2021).

Subsequently, an increasing number of Polish judges have engaged in open judicial
rebellion by issuing rulings that directly challenge the legitimacy and actions of the Disciplinary
Chamber. One notable example is Judge Marta Pil$nik from the Warsaw-Srédmiescie District
Court, who determined that the Disciplinary Chamber lacks the legal authority to provide
valid consent for the prosecution of a prosecutor (Jatoszewski 2021c). This court also ruled
that the Disciplinary Chamber was unlawful.

Additional judges, such as Judge Adam Synakiewicz from the Czestochowa Regional
Court, quashed the rulings issued by neo-judges. Similarly, Judge Jacek Tyszka and Judge
Piotr Gaciarek from the Regional Court in Warsaw issued a declaration of their refusal to sit
on the bench and rule alongside neo-judges (Jatoszewski). In another defiant stance, the
Criminal Chamber of the Supreme Court quashed a Supreme Court decision because of the
presence of a neo-judge in the judicial panel and during court deliberations (Sitnicka 2021).



Judge Synakiewicz’s reflective words epitomize the motivations behind the stance of
many resistance judges in Poland: “I am not afraid of lawlessness. | will not be scared.... | shall
continue to be faithful to the oath | took and the principles that all judges should observe. |
shall continue to be independent” (Jatoszewski 2021d).

The response of the European actors, such as the CJEU' and the European Court of
Human Rights (ECHR),? and the expression of European solidarity only came after significant
domestic mobilization by various groups, including the judges. These judges demonstrated
extraordinary resistance by publicly dissenting, participating in protests, and employing cre-
ative legal and inventing extralegal measures to prevent the regime from fully capturing the
judiciary. Their actions not only safeguarded judicial independence but also provided a legal
avenue for EU allies to intervene in the Polish judiciary crisis. Finally, in Poland’s parliamentary
elections in autumn 2023, PiS suffered defeat, leading to the formation of a new government
on December 13, 2023, comprised of former “democratic opposition” members. One of its
primary objectives is to restore the rule of law and judiciary independence in Poland.

This is the story of judges who have emerged as leaders in defending democratic rule
of law in the face of significant authoritarian challenges within their country. Their actions
have been unparalleled, strategically planned, organized, and executed by a dedicated group
of judges, with the support of civil society allies, prosecutors, and lawyers. Poland’s situation
stands out amidst rule of law crises in other nations (Safjan 2020). Their resistance inspires
many and offers important lessons for those in the judicial robes in other countries, demon-
strating how they themselves can take a public stand against aspiring populist rulers. Their
resistance was also one of the important factors that led to the fall of the PiS government
and the victory of the democratic opposition.

There is a general lack of systemic analysis of the strategic nature of judges’ resistance,
the dynamics of their creative, constructive, and disruptive tactics, and the immediate and
long-term impact of their defiance on the direction, progress, and outcome of the overall
resistance against the authoritarian grab on political power. This study attempts to redress

1 Order of the Court of Justice of 14 July 2021, Case C-204/21 R, Commission v Poland, EU:C:2021:593; Judgment
of the Court of Justice of 15 July 2021, Case C-791/19, Commission v Poland, EU:C:2021:596; Judgment of the
Court of Justice of 6 October 2021, Case C-487/19, W.Z., EU:C:2021:798; Order of the Court of Justice of 6 Octo-
ber 2021, Case C-204/21 R-RAP, Commission v Poland, EU:C:2021:834; Judgment of the Court of Justice of 5
June 2023, Case C-204/21, EU:C:2023:442

2 Judgments in cases: Xero Flor w Polsce sp. z o.0. v. Poland (no. 4907/18); Broda and Bojara v. Poland (nos.
26691/18 and 27367/18) and Reczkowicz and Others v. Poland (nos. 43447/19, 49868/19 and 57511/19), Doliriska—
Ficek and Ozimek v. Poland (nos. 49868/19 and 57511/19), Advance Pharma sp. z o.0. v Poland (no. 1469/20),
Grzeda v Poland (Grand Chamber, no. 43572/18), Zurek v Poland (no. 39650/18), Juszczyszyn v. Poland (no.
35599/20), Tuleya v. Poland (nos. 21181/19 and 51751/20), Pajgk and Others v. Poland (no. 25226/18), Watesa v.
Poland (no. 50849/21).



this significant gap in our understanding of the role of judicial resistance in sustaining and
defending democracy.

Key Research Questions and Analytical Framework

This monograph explores the initiation and impact of judicial resistance in Poland’s rule of
law crisis. It examines the motivations for joining the resistance, who joined, their actions
taken, and their consequential influence. By doing so, it provides a thorough understanding
of how judicial resistance has played a pivotal role in confronting the crisis. This monograph
asks the questions:

How did the judges’ journey toward resistance begin, and did the broader movement
to protect democracy influence their decision?

Do judges consider themselves part of a resistance against unconstitutional changes
in the administration of justice and the rule of law?

What were the specific changes that they opposed and how did their professional
stance change in response?

What legal instruments, related and unrelated to judicial activity, did they use to oppose
the unconstitutional reform of the administration of justice?

Did they engage with colleagues in the judicial system, informally or methodically, to
discuss the changes, seek support, or convince them to join in opposing the uncon-
stitutional changes?

Did they organize formal or informal meetings or groups within the judiciary to plan
and implement actions against the changes?

How did they support other justices facing administrative repression for opposing
unconstitutional changes?

How did they use digital technology and media platforms in their resistance, and what
role did the media play in the dynamics of the resistance?

What other resistance actions did they take?

What were the consequences of their resistance, including repressive measures, and
how did they react to that pressure?

What was the impact of their resistance on political developments in Poland, the
broader movement to protect democracy, the EU, and bodies within the EU?



In this monograph, | employed a mixed methodology (Creswell, 2017), which combined
54 semi-structured interviews conducted via Zoom with 43 participants, including judges,
prosecutors, lawyers, and activists, along with a comprehensive review of nearly 50 legal
documents, ECHR and CJEU judgments, 12 video and audio materials, and over 250 articles
from press and scientific literature related to rule of law backsliding and judicial resistance.

Regarding the interviews, participants were selected from both the forefront of the resis-
tance and those with varying degrees of involvement. This included individuals who took
significant professional risks as well as those who were less actively engaged. Judges from
different regions of Poland and various types of courts, with varying levels of experience and
genders, were included inthe sample. Additionally, the interviews encompassed perspectives
from prosecutors, lawyers, and activists critical of judges but supportive of the need for action.
Due to the pandemic, all interviews were conducted online via Zoom.

The ‘expert’ interviews, particularly those with lawyers, provided valuable insights and
helped to delve into the intricacies of the issues surrounding judicial resistance. These inter-
views facilitated a deeper understanding of the motives behind judicial resistance, shifts in
stance, choice of tactics, and other pertinent factors. Prior to conducting interviews in 2021,
an extensive review of existing literature on judicial resistance in Poland and the rule of law
crisis, as well as media coverage of the crisis, was conducted.

Anonymity was guaranteed to all interviewees, ensuring they could freely express their
views, although many were willing to have their names published (see Appendix Ill).

Quantitative data was sourced from the Eurobarometer survey regarding the perception
of judicial independence in Poland.

Monograph Structure

This monograph consists of six chapters following the introduction, which establishes defi-
nitions and provides examples of key terms.

Chapter 1 delves into the historical tradition of judicial resistance in Poland, examining
how past instances of resistance have shaped present-day actions. It is divided into two
subchapters: one exploring the judicial Solidarity Movement in the 1980s and protests by
Polish judges in democratic Poland from 2008 to 2014.

Chapter 2 offers a detailed analysis of the PiS party’s takeover of the independent judi-
ciary from 2015 to 2019, laying the groundwork for understanding the genesis of judicial
resistance against democratic backsliding.
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Chapter 3 analyzes the phenomenon of judicial activism, disobedience, and resistance,
focusing on constructive and disruptive activism. It also explores the emergence of the “peo-
ple’s judge” role and the limits of judges’ freedom of expression. This chapter traces the
evolution of resistance from 2015 to the present, highlighting changes in judges’ perceptions
of their role and the role of judges’ associations.

Chapter 4 outlines professional groups supporting judicial independence, such as AD,
KOD, Free Court Initiative, ORP, OA, HRC, Lex Super Omnia, and resisting prosecutors, as
well as the coordinating body (KOS).

Chapter 5 examines the impact of judicial resistance, both at the European level and
among ordinary citizens, politicians, and legal professionals. It emphasizes the importance
of coalition-building among these actors.

Chapter 6 maps the catalog of judicial resistance actions based on Michael A. Beer’s
framework of civil resistance actions. It analyzes acts of expression, omission, and commis-
sion, providing insights into various strategies employed by judges.

The conclusion summarizes key findings and takeaways for stakeholders, drawing on
empirical analysis and offering insights useful to academics, judges, lawyers, activists, and
organizers.

Appendix | presents examples of judicial resistance from other countries, illustrating the
global nature of the phenomenon.

Appendix Il describes the structure of the Polish judiciary, providing essential information
about court bodies and judicial self-government, and analyzes the conflict between the
Supreme Court and the Constitutional Tribunal.

Appendix Il explains the methodology used for conducting interviews.
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Chapter 1. The Tradition of Judicial
Resistance in Poland

Contemporary judicial resistance in Poland is philosophically and strategically rooted in
the Solidarity movement, a broad, anti-authoritarian, Polish social movement that used civil
resistance methods to advance workers’ rights in the 1980s. Interviewed judges noted
taking inspiration from the 1980s movement against authoritarian rule, specifically in how
their resistance originated from and was organized around the Committee in Defense of
Workers (KOR). KOR, founded by intellectuals in 1976, provided legal aid and financial support
to workers arrested during demonstrations and protests. They also offered psychological
assistance and medical evaluations to those arrested to shed light on regime repression
(Lipski 1985).

According to interviewed Judge 17, the resisting judges formed a community of shared
values despite their differences. Just like KOR, which united individuals with diverse personal
and professional backgrounds, they collaborate based on their common principles and goals.

Each meeting gives us an incentive to help others. [Using technologies of the day] we
are able to reach every judge in Poland with a question for help, whether financial,
material, or emotional help. We sign appeals collectively. Send supporting emails. We
travel several hundred kilometers to attend trials so that [prosecuted] judges do not
stand alone in the courtrooms. | saw how these people were grateful [for that solidarity].
All this is the KOR behavior even if we do not necessarily do it consciously, but we are
walking in its footsteps.

The judge, who had regular conversations with people from the Solidarity and pre-Soli-
darity movements like KOR observed that acting against wickedness and fostering “systemic
solidarity” in the absence of hope has become a matter of good taste. “Strangers meet and
immediately get onto first-name terms, they get infected with their own enthusiasm and they
trust each other completely because we are all united by common values. So we are reviving
the ethos and practice of the movements from the 1970s and 1980s while we are united by
the values of human dignity, civil rights, and honesty.”

1 This corresponds with the way Adam Strzembosz (2005, 55) described “the extraordinary atmosphere of solidar-
ity, and in many cases even brotherhood, that prevailed between its members. All divisions resulting from the
positions held, the level of education and other determinants of social position have disappeared. Everyone was
kind to each other. Undoubtedly, such relations also resulted from a common sense of threat and uncertainty as
to the further fate of each of us and the need for mutual support. This atmosphere of true equality in humanity
was also born of a sense of self-dignity, for which we fought, after all, and an understanding of the role of work-
ers in restoring basic human rights and civil liberties.”
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Judicial Solidarity Movement in the 1980s

Judicial resistance in Poland has not only philosophical roots in shared values but also has
a historical practice. It began in the summer of 1979 when disciplinary proceedings were
initiated by the communist regime against Judge Jacek Ambroziak for bringing prohibited
books into the country. Despite being eventually acquitted, this case sparked opposition
within the judicial community. Other judges showed their support by attending the disciplinary
hearings. Trust and friendship among these judges led to the formation of Solidarity in the
Warsaw common courts (Strzembosz 2005, 50-1).

This movement started with young judges in the Warsaw—Praga District Court, who
established an independent body called the Representation of the Praga Court. Other inde-
pendent judiciary organizations followed, including the Solidarity committee in the Supreme
Court by the fall of 1980 (Rudnicki 2002, 293-300). In Cracow, where the Solidarity movement
in the courts counted 600 participants, the local branch organized national legal forums and
legislative initiatives. The First National Justice Staff Forum was held in the Cracow Regional
Court on 17 January 1981 and attracted 250 judges from 65 courts, resulting in the establish-
ment of the Center for Civic Legislative Initiatives (Olszewski 2001, 546—7). The Second
National Legal Forum on 13 June 1981 established the Social Legislative Council. These bodies
played a significant role in providing opinions on dozens of proposed statutory amendments,
all on a pro bono basis (Strzembosz 2005, 42—-66).

Judges wore national white-and-red armbands or hung Polish flags on the court buildings
despite management’s objections. They held discussions on judicial independence and
sovereignty. They organized free elections for the president of the Warsaw Regional Court
and hosted nationwide legal forums, not forgetting to address legislative initiatives concerning
the administration of justice (Strzembosz).

During and after martial law (December 1981-July 1983), judges resisted through their
judgments in political cases. When possible, they acquitted suspects due to lack of evidence
for guilt, or they imposed non-custodial and milder penalties considering mitigating factors.
Ifthey ruled in “bad panels” dominated by pro-regime judges, they wrote dissenting opinions.
They also resisted by refusing to sign loyalty declarations, refusing to withdraw from Solidarity,
resigning from posts, and quitting their jobs. Furthermore, they challenged the legality of the
dismissal of judges, declined to answer provocative questions regarding martial law, and
protested delegations to different divisions. Judges openly supported dismissed colleagues
by signing applications for support and defending them in disciplinary courts (Strzembosz
2005, 50-69). Eventually, the Solidarity trade union in the courts consisted of 9,000 mem-
bers, including 1,000 judges. These stances became a source of inspiration for judges in the
rule of law crisis in Poland after 2015.
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Protests of Polish Judges in Democratic Poland (2008-2014)

Prior to the broader resistance that grew in 2016 and 2017, some Polish judges had already
been involved in organizing efforts within the judiciary. On November 26, 2008, the
Association of Polish Judges, lustitia, began a three-day protest called “Days Without Hearing”
(“DNI BEZ WOKANDY”) in which judges refrained from conducting hearings. The hearings
were either not appointed or their dates were changed and the parties notified in advance.
Judges protested the lack of effective measures to reform the common judiciary system,
unclear and biased criteria for promotions and the liquidation of the judiciary’s self-gover-
nance, the government’s lack of genuine will to make the judge’s position “the crown of the
legal profession,” reducing judges to the role of officials by the legislative and executive
power, low salaries compared to all other legal professions, subordinating judges to the
administrative supervision of the minister of justice, which violated the principle of the con-
stitutional balance of the authorities (lustitia 2008). Judges demanded systemic changes.

In 2010, Polish judges protested the amendment of the Act of the Common Courts
Organization concerning obligatory periodic reviews of their work. In an open letter, the
judges appealed to the parliament and the government to suspend work on amendments
to the act on the courts, which, they argued, violated the separation of powers. They consid-
ered them to be another administrative supervision by the minister of justice. In an appeal
organized by lustitia and signed by nearly 5,000 judges, they argued, “The judiciary requires
reforms, but we do not approve of solutions that risk leading judges to the role of officials
subject to the executive power.... ltis unacceptable for the executive to influence the judiciary
by setting standards for judging judges and exercising supervision over this process....
Paradoxically, recent changes in the prosecution system, strengthening its independence
from the executive, place this body in @ more favorable position in relation to the common
judiciary” (Sedziowie 2010). Copies of the letter were submitted to the chancelleries of the
president, the sejm, the senate, and prime minister.

In 2012, lustitia-affiliated judges resisted the closure of one-third of the courts in small
towns and cities.? In protest, 74 judges from the smallest district courts, which were scheduled

2 Pursuant to the Ordinance of the Minister of Justice, Jarostaw Gowin of 5 October 2012, 79 district courts were
abolished. Never before has any minister terminated the activity of so many common courts as independent
units with a single legal act, in fact with one signature. In 2013 the Constitutional Tribunal declared that it was in
accordance with the Constitution (K 27/12). Nevertheless, the small courts were reinstated in January 2015 by the
same government. The presidential amendment to the Law on the System of Common Courts in 2014 introduced
objective criteria for the establishment and abolition of district courts, and also—as indicated—met the needs of
local communities and the judiciary. The president explained that, when preparing the proposal, he was guided
by the will to end the instability in the judiciary, which had an impact on the work and the climate in the courts.

According to this act, a district court is to be appointed for the area of one or more communes inhabited by
50,000 people, where at least 5,000 make it happen. The court may also be optionally established for an area
inhabited by a smaller population, if the number of cases filed annually would be at least 5,000.

At the beginning of October 2014, new Minister of Justice Cezary Grabarczyk signed the first ordinance
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to close on January 1, 2013, applied for retirement. However, their request was denied by the
minister of justice. The judges refused the minister’s decision and criticized him for disre-
garding their arguments and the opinions of the judiciary and the NCJ (Lukaszewicz 2012).
They subsequently appealed to the Supreme Court, which ruled in a seven-judge panel that
the authority to transfer judges to another place of service rested solely with the Minister of
Justice and could not be delegated to other individuals, including secretaries or undersec-
retaries of state (Resolution of the Supreme Court of July 17, 2013). As a result, judges who
had been transferred based on the decision of an undersecretary of state refrained from
adjudicating for nearly 100 days. It was only in a January 28, 2014, resolution by the full body
of the Supreme Court that it was clarified that the Minister of Justice alone had the authority
to issue decisions regarding the transfer of judges to another place of service, excluding
secretaries or undersecretaries of state (Resolution of the Full Composition of the Supreme
Court January 28, 2014). Thus, all the delegations of judges from the lesser court were invalid.

Some judges during the mid-2010s began attending their training in Europe. Judge 8
acknowledged that during these training sessions with European colleagues, “it occurred to
me that judges can get involved in public life, like in the Scandinavian countries. It is not
impossible for a judge to meet the citizens [outside the courtroom].”

implementing this act, under which, as of January 1, 2015, 41 district courts would return. On the other hand, in
the second stage, from 1 July 2015—under the regulation signed in mid-November—another 34 courts will be
restored. In total, 75 district courts will be re-established in two stages.
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Chapter 2. The Law and Justice Party’s
Grab on the Independent Judiciary

The constitutional crisis in Poland began soon after the Law and Justice party (PiS) won the
parliamentary elections and formed the government in the second half of 2015. It was essen-
tially a hostile takeover of the constitutional order by the parliamentary majority through
ordinary legislation without the need to amend the Constitution of the Republic of Poland
(Wyrzykowski 2019, 417-22).

The ruling PiS passed systemic amendments to Polish law that led to the continuous
infringements of the rule of law in the country. These amendments have been described as
the “rule of law backsliding,” “legal despotism,” “autocratic legalism,” “anti-constitutional pop-
ulist backsliding,” and “competitive authoritarianism” (Pech and Scheppele 2017; Sajo 2019;
Scheppele 2018; Sadurski 2019; Levitsky and Way 2010). The ruling majority undermined the
rule of law through salami tactics by gradually eliminating the democratic and constitutional
safeguards (Von Notz 2018).

Soon after they returned to power in December 2015, the ruling party focused its efforts
onthe judiciary, which it saw as one of the obstacles undisturbed power. It began by attacking
the judges as an “unprecedented caste” that was unaccountable to the people and living in
a hermetic bubble (Bachmann 2021, 23). In subsequent months, PiS succeeded in taking over
the Constitutional Tribunal by replacing three judges already duly elected by the former
parliament with loyalists to the regime (Radziewicz and Tuleja 2017/). This could not happen
without the support of the President of Poland, Andrzej Duda, who came originally from the
same political group as the ruling party. He first refused to swear in the elected judges and
then swore those appointed by PiS. The Constitutional Tribunal declared those appointments
contrary to the constitution, but the prime minister from PiS refused to publish the judgment
in order to prevent it from coming into force (Sadurski 2018). Further PiS appointments of
judgesto the Constitutional Tribunal led to its total subordination to the ruling party.! According
to Agnieszka Bien-Kacata, “the CT acts as an agent of a certain political party without forcing
a certain ideology” and “employs the partisan agenda of the ruling party and justifies its
political actions,” becoming a “facade body” (Bien-Kacata 2016).

The newly constituted loyalist majority in the tribunal considered and maintained in fo